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In the 


Mniteit States Court of Appeals 

For the District of Columbia. 


April Term, 1942. 


No. 8388. 


Howard E. Battle, 

Appellant, 

vs. 

Lightfoot S. Michaux, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal by Howard E. Battle, plaintiff below 
from a Decree or order entered by the District Court of 
the United States for the District of Columbia, by direc¬ 
tion of the Court, in favor of the defendant. 
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The District Court has jurisdiction under Sec. 44, Tit. 
18, D. C. Code (Act of March 3, 1901, 31 Stat. 1200 C. 
854, Par. 64). 

This Court has jurisdiction to review the judgment 
under Sec. 26, Tit. 18, D. C. Code. 

Pleadings necessary to show the existence of the juris¬ 
diction is: 1. The complaint (Transcript of the record 
page 1). 


Statement of the Case. 

On May 24, 1939, the plaintiff, Howard E. Battle, a real 
estate broker purchased premises known as 1247 Girard 
Street, N. E. Washington, D. C., and took title in the 
name of one, Ruby J. Kennedy, because he was having 
domestic troubles with his wife who he had reasons to 
believe would not join him in the execution of the deed 
of trust necessary to finance the property, she having 
left him. The plaintiff paid $4,500 cash for the property 
out of a $4,700 loan he placed on the property after 
making over $2,000 in improvements to the same. In 
December, 1939, the plaintiff was several months in ar¬ 
rears of his payments on his loan due the Perpetual 
Building Association as a result of which the property 
was advertised for sale. The plaintiff went to the de¬ 
fendant, whom he had known for a long time and had 
bought property for and even shared the commission 
received from same, and asked the defendant to loan him 
$250 to pay the four payments due on his loan amount¬ 
ing to $180 and the cost of the sale to date. The de¬ 
fendant tried to get in touch with one W. H. C. Brown, 
a former banker, to look after the matter for him, but 
was not able to locate him. 

He then agreed to and did go with the plaintiff to the 
premises where the auction sale was to take place to save 
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his property. At the premises he and the plaintiff talked 

with Mr. Baltz, the Secretary of the Building Association, 

about calling off the sale. Mr. Baltz refused to call off 

the sale, but suggested that Michaux bid the property in 

for Battle to which plaintiff objected because of the 

terms of the sale which required one-third cash and the 

balance in one and two years after date. Plaintiff claims 

•» 

that Mr. Baltz then agreed to accept $250 on the sale 
and place a loan on the property for the balance. To 
these terms the parties agreed and the defendant agreed 
to lend the plaintiff the $250 for the deposit on the sale. 
The defendant agreed to buy the property in for the 
plaintiff and the plaintiff was to refinance the property 
and pay the defendant and the Building Association trust 
off. The defendant bid the property in on Decem¬ 
ber 7, 1939, and he and the plaintiff left the next day to 
look at and appraise some property in Virginia for 
defendant for which plaintiff made no charges. The de¬ 
fendant took title to the property January 10, 1940. That 
on February 6, 1940, defendant sent plaintiff a letter (R. 
33) stating he expected to be paid his $250 within a 
week, to which he replied by telegram (R. 36) February 
7, 1940, advising him that he was ready to pay him the 
$250 and pay off the Perpetual Trust. That on Febru¬ 
ary 8, 1940, he had placed at the District Co. $4,776.15 
(R. 37) to settle and requested the defendant to take a 
deed for the property to the said Title Co. That a deed 
was prepared for defendant to sign. That to date he has 
refused and still refuses to so do (R. 28). 

On January 24, 1940, defendant wrote a letter to Harry 
Jackson (R. 34), a tenant in the house, stating that he 
bought the property for the plaintiff, but that Mr. Battle 
did not appreciate it. 

The defendant by his letters admitted in writing that 
he loaned the plaintiff the $250 for the down payment on 
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the property and bought it in for him, but takes the posi¬ 
tion that he has a right to keep the property because the 
plaintiff did not repay the $250 within a week as he prom¬ 
ised. The Court over objections, allowed defendant’s 
counsel to ask plaintiff on cross examination if he did not 
owe more on the property than he paid for it and then 
refused to allow plaintiff to testify in full as to the im¬ 
provements made by him before he secured the loan (R. 
29). The Court, over objection also allowed defendant’s 
counsel to ask plaintiff if he did not have judgments 
against him without showing what kind of judgments, 
or if they were still in effect (R. 29). Plaintiff was then 
asked if he did not take title to the property in a straw 
because of these judgments (R. 29). 

Mr. White, called for the plaintiff, testified that the 
District Title Co. examined the title for Mr. Battle and 
that $4,776.15 was put up and that all that was necessary 
to close the case was the deed from Michaux. That 
Michaux was notified of the settlement and requested to 
bring the deed in. That the settlement included $25 for 
his services (R. 29). 

Mr. Owens, called as a witness for the plaintiff, testi¬ 
fied that he sold the property for the Building Associa¬ 
tion. That the terms advertised were one-third cash and 
balance in one, two and three years or $1,000 cash and 
balance monthly. That it was customary to change the 
terms of the sale only with the consent of the parties. 
That the value of the property for loan purposes was 
$6,500 (R. 30). The plaintiff rested. 

The defendant denied the plaintiff’s contention and 
testified that he bought the property for himself. That 
he would have let the plaintiff have the property if he 
had paid the $250 within the week as he agreed (R. 31). 
The defendant first denied that he bought the property 
for Battle and when confronted with his letters of Janu- 
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ary 24, to Jackson and of February 7, 1940, to the plain¬ 
tiff, took the position that he would have deeded the prop¬ 
erty to him had he paid the $250 within a week as agreed 
(R. 31). The defendant rested. 

At the close of the testimony the Court entered its 
findings of fact and conclusions of law in favor of the 
defendant (Appellee) and it is from these rulings this 
appeal is taken. 

POINTS RELIED ON ON APPEAL. 

(Appellant’s Appeal.) 

The Court Erred: 

1. In finding for defendant and dismissing the com¬ 

plaint and entering the findings of fact, conclusions 
of law. 

2. In finding that there w’as no agreement between the 

parties for the purchase of the property for the 
plaintiff. 

3. In finding that the transaction was within the stat¬ 

ute of fraud. 

4. In finding that the letters written by defendant about 

the property did not take the agreement out of 
the statutes of fraud. 

5. In refusing plaintiff an oral hearing of the motion. 

6. In denying the motion for a new’ trial, etc. 

7. In holding that no fiduciary relationship existed be¬ 

tween the parties. 

8. In permitting plaintiff to be asked if he did not take 

title in a straw’ because of the judgments against 
him without laying the proper foundation, for the 
question. 
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9. In denying the plaintiff the right to show what kind 

of judgments were against him and that they were 
not effective at the time to prevent him from tak¬ 
ing title. 

10. In permitting plaintiff to be questioned as to what 
he paid for the property and refusing to allow him 
to show the amount of improvements he made after 
he purchased it and before he secured the loan on 
it. After requiring him to state what he owed 
which was more than he paid for it. 

Summary of Argument. 

I. The Court’s finding of facts and conclusions of law 
are contrary to the evidence in the case. The conclusion 
of law (R. 18) states that there was no agreement be¬ 
tween the parties to purchase premises 1247 Girard St., 
N. E., by the defendant for the plaintiff, yet the defend¬ 
ant by his own letters (R. 34-35) admits that he bought 
the property for the plaintiff and that he was to pay him 
the $250 he put up within a week. If there was no agree¬ 
ment why did he mention it in his two letters? The let¬ 
ters show that there was an agreement between the par¬ 
ties and the telegram from plaintiff to defendant was an 
offer to perform. These alone take the matter out of 
the statutes of fraud. 

11. The Court’s finding of facts found that the plain¬ 
tiff took title in a straw because he had judgments against 
him (R. 16) yet there was no evidence on this point ex¬ 
cept that of plaintiff which denied it (R. 29). The Court 
allowed testimony of what the property cost and what 
he borrowed on it to show that he had no equity in it 
(R. 29) and refused the plaintiff the right to show that 
he spent over $2,000 in improvements on the property be¬ 
fore the loan was secured (R. 27). The Court in refusing 
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to grant the plaintiff an oral hearing on his motion for 
a new trial denied him a substantial right (R. 21 & 23). 
The rule of pleadings do not permit the filing of long 
motions or including its evidence in the motion, there¬ 
fore the oral agroomoM is necessary to bring it before 
the Court as was pointed out by Justice Miller of this 
Court in the Bar Convention. 

III. The Court found that there was no fiduciary re¬ 
lationship between the parties, but the evidence shows 
that there was a close business relationship between them, 
that they dealt in property before and that they even 
divided commissions between themselves (R. 29). The 
plaintiff even went out of the city with the defendant to 
appraise property for him without charges. The defend¬ 
ant is a Minister of the Gospel -whom the plaintiff had 
high respect and trusted. 

Argument. 

The Court held that there was no agreement between 
the parties that the defendant would purchase the prop¬ 
erty for the plaintiff and hold it for him by a casual 
study of the evidence (R. 27-28). This Court will see that 
there was such agreement and the letters of the defend¬ 
ant (R. 34-35) contained a complete description of the 
agreement. This case is directly in point with the facts 
and the law laid down by this Court in Manley vs. 
Backer, 73 App. D. C. 412. The facts are even stronger 
in this case, because in the Manley case the defendant 
Backer bought the property from the Building Associa¬ 
tion after it had taken it in at its own foreclosure sale. 
In this case the plaintiff went to the defendant to save 
his house for him and the defendant went to the sale 
with him for that purpose. If nothing had been said 
the defendant’s every action would have implied an agree¬ 
ment that he was acting for the plaintiff. 




8 


The trustees were not present at the sale so no one 
would have had the right to change the terms of sale with¬ 
out the owner’s consent and the plaintiff would not have 
consented unless it was done for his benefit. 

Statutes of Fraud: The Court found that the case 
w’as in the statutes of fraud. 

It vras held, in the case of Colonial Ice Cream 
Co. vs. Southern Ice Corp., 60 App. D. C. 320, that 
a letter written by defendant indicating acceptance 
of offer of plaintiff to furnish storage space for 
one year was sufficient compliance with statute. 

In the case before the Court the defendant in his letter 
(R. 35) to Battle calls his attention to his promise to pay 
the $250 in a week and reprimanded him for not keeping 
his promise, and the defendant’s letter of challenge was 
accepted and answered by the plaintiff in his telegram 
sent to the defendant the same day. 

Chief Justice Gorner of our Court of Appeals speaking 
for the Court said, in determining whether writing satis¬ 
fied the statutes the Court could go outside the writing 
to identify and ascertain the particular land referred to 
in 'writing. 

Defendant did not stop here but wrote a letter to a 
tenant in the property in question (R. 34), and told him 
that he purchased the property for the plaintiff, but that 
the plaintiff did not live up to his contract. The fact 
that plaintiff did not perform within the time agreed 
upon does not put the agreement in the statute of fraud. 
And citing White vs. Core, 20 W. Va. St. Rep. 272; Mat¬ 
thews vs. LaJarde, 130 Va. 408; 107 S. E. Rep. 795, in 
support of its conclusion. 

The letter of Feb. 6, 1942, confirmed the oral agree¬ 
ment and the telegram of Feb. 7, was an acceptance of it 
(R. 35-36). If the defendant had sued the plaintiff he 
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could have held him on the telegram of acceptance. The 
Telegraph Co. acted as his agent. 

Redford vs. Dwdap, 128 Va. 658. 

Sect. 1117, D. C. Code 1929 Edition says, the contract 
or some memo shall be in wriitng, which need not state 
the consideration. The defendant supplied the memo in 
writing by his letters, one to the plaintiff and one to the 
tenant 

Grafton vs. Cummings, 99 U. S. 100. 

Solman Co. vs. Goddard, 14 How. 455. 

Colonial Ice Co. vs. So. Ice Co., 60 App. D. C. 320. 

Lewman vs. Jones, 33 D. C. 7, citing 222 TJ. 

S. 51. 

In the case of Berry vs. Coomb, 26 IT. S. (1 Pet., p. 
640) the Supreme Court of the United States said the 
Courts of Equity are not particular with regards to the 
direct and immediate purpose for which the written evi¬ 
dence of a contract was created. It is the written evi¬ 
dence which the statute of fraud requires, and a note or 
letter may be sufficient to satisfy the statutes. 

Dodge vs. VanLear, 5 Crand. (5 D. C.), 278 Fed.; 

Cases #3656. 

In the case of Regan vs. United States, 136 U. S. 68, 
which is cited in Shell, Etc., Oil Co. vs. White, 62 App. 
D. C. 332, in which the Supreme Court pieced together 
numerous letters and telegrams referring to the same 
subject, in such a way as to make a complete and en¬ 
forceable contract, and explained the rule as follows: 
Did the paper passing between the parties constitute a 
complete memo of the transaction and a description of 
the property, if it does the statute is complied with. 
The law does not require a written contract but only a 
written memo signed by the party charged. The two 
letters and the telegram make a complete memo (R. 
34-35, 36). 
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In the case of Beckwith vs. Talbot , 95 U. S. 289, the 
Court held that parol evidence was admissible to show 
the acceptance of a contract by one party and to identify 
the particular contract entered into. The plaintiff states 
that there was an agreement between himself and de¬ 
fendant, that the defendant would put up the $250 for 
him and take the property in for him and this is borne 
out in defendant’s letter to plaintiff and the tenant, 
Jackson (R. 34-35). 

Correspondence After Contract: 

In the case of Pierce vs. Gillet & Co., 64 App. 
D. C. 156, held that letters from company to broker 
were admissible, in broker’s action for comm., to 
show subject-matter and terms of contract suffi¬ 
cient to satisfy statutes. It being immaterial that 
letters were written after instead of before, or at 
the time of alleged contract. 

Parol-Agreement—Fiduciary Relationship : 

The plaintiff was a Real Estate Broker, and defendant, 
a Minister of the Gospel. Plaintiff testified he has sold 
defendant several pieces of property on which he had 
given him part of the commission amounting to several 
hundred dollars, which was not denied. That he went 
with defendant into Virginia for several days to appraise 
property for defendant. That he went to defendant’s 
home on the day of the sale and asked him to save his 
property for him. After some discussion he agreed to 
save it, and went to the auction sale with plaintiff in 
his car. At the sale, after he could not stop the sale, 
the Trustee agreed to modify the terms of sale from 1/3 
cash to $250 and balance in a trust payable $44 per month 
until paid. 

The plaintiff agreed to these terms and relying upon 
his relationship with defendant was made to believe that 
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he bought the property in for him as he promised. The 
defendant stated that this was his intention up to the 
time he wrote the letter. This is borne out in his letter 
to the tenant. If this is true, the fact that plaintiff did 
not comply with the agreement within the week by re¬ 
turning $250 advanced by defendant for him does not 
alter the facts of the case. 

I think the case comes within the scope of the law 
laid down in the case of Manley vs. Backer, 73 App. D. 

C. 412, where the Court said where one acquires title 
to land with an oral promise to either hold the land for 
a specific purpose or to recovery to a designated person 
(which from the facts, is what he promised to do here) 
and retain the land as his own, equity will regard such 
person as holding the land charged with a constructive 
trust which he will be required to fulfill. 

McNinch vs. American Tr. Co., 1S3 X. C. 33; 110 S. E. 
665. In such cases actual fraud is not necessary. Rice 
vs. Rice, 107 Mich. 241; 65 X. W. 103; also see 42 L. R. A. 
82, 85, 86, where many cases are cited on the rule. 

Armmonet vs. Black. 73 Ark. 310. 

Thomas vs. Good, IS Fla. 278. 

Thompson vs. Thompson, 30 Xeb. 489-46 X. W. 

63S, and cases cited. 

Another fact is significant in this case and that is the 
fact that the terms of sale were altered. This can be 
done onlv with consent of owner or maker. 

An Equitable trust is outside the statute of fraud, 
Dablgern vs. Dablgern, 55 App. D. C. 52, and this is an 
Equitable trust. 

Trustees cannot fix or change the terms of a trust but 
only can carry them out in accord with trust. 55 App. 

D. C. 52. 
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Terms of sale under deed of trust cannot be changed 
after they are advertised unless by agreement or consent 
of maker of trust. Same, 55 App. D. C. 52. 

The change in the terms were made for Battle and 
not for an outside purchaser. The Trustees owe a duty 
to the maker of the trust as well as the owner of the 
note and cannot impair the rights of one for the benefit 
of the other. What really was done was where Mr. Baltz 
was asked to stop the sale he said, “Why not buy it in 
for Battle, you can put up $250 and make a trust for 
the balance and he can pay you back.” 

The Court allowed the defendant to question plaintiff 
about judgment against him, on cross examination, and 
refused plaintiff’s attorney the right to show that the 
judgments were not of record and could not affect his 
property rights at the time. There was nothing men¬ 
tioned about judgments in the direct examination. 

Admission and Exclusion of Testimony: 

Our Court of Appeals held in the case of Arcada 
Co. vs. Barwell, 41 App. D. C. 213, that where 
one party is allowed to produce evidence as to a 
particular matter or thing, without limitation, the 
other side is entitled to the same right and for the 
Court to hold otherwise amounts to a denial of 
due process of law and a fair and impartial trial, 
this principle was followed in the case of Herfurth 
vs. United States, 66 App. D. C. 220. In the case 
of Baker vs. Gasser t, 149 IT. S. 17, and Lane vs. 
Stock, 124 Fed. 116, the Court lays down the prin¬ 
ciple that if one side open up the question, the 
other side has a right to go into it fully. 

Tif ton vs. Butler, 60 S. E. 10S7. 

Pay son vs. Milan, 144 Ill. 204. 

The Court allowed the attorney for defendant, over 
the objection of the plaintiff, to ask the plaintiff if he had 
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judgments against him without specifying what judgment 
or w’hat kind of judgment and required a yes or no 
answer. The Court also allowed the plaintiff to be fur¬ 
ther asked over objection if it was not on account of 
these judgments that you took title of this property in 
a straw; which plaintiff denied, but the Court did not 
believe him since the Court in the finding of facts and 
conclusion of law (R. 16-19) found that he did take 
the title to the property in a straw’ on account of said 
judgments without evidence to support it. Now I ask 
this Court wimt judgments! There is no evidence to 
show’ what kind of judgments; 2, w’hether they wrere of 
record; 3, in the District of Columbia; 4, settled or un¬ 
settled; 5, for money; 6, or for possession of tenancy in 
the Landlord Tenant Court, or w’hether thev w’ere barred 
by the Statutes of Limitation. Yet when the plaintiff’s 
attorney attempted to ask the plaintiff about these judg¬ 
ments to explain the nature and status of the judgments 
w’hich he w*as forced by the Court to admit w’ere against 
him, the Court refused to allow’ him to testify on the 
subject. 

I submit that this was quite unfair to plaintiff and for 
w’hich he should be granted a new’ trial. 

The Court also allowed the defendant to put in evi¬ 
dence the fact that the plaintiff only paid $4,500 for the 
property and borrowed $4,700 on it, but refused to allow 
the plaintiff to explain that he made repairs on the 
property of over $2,000 after he purchased it and before 
he secured the $4,700 loan on it. 

Motions : 

It is a w’ell settled principle of law’ that the Court has 
discretion in granting a new trial, but to refuse the plain¬ 
tiff an oral hearing of his motion, denied him a substan¬ 
tial right under our rules of Court. 
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The Court overruled both the motion for a new trial 
and also the motion for a rehearing of the motion for 
a new trial without a hearing of them as requested by 
the plaintiff. 


Conclusion. 

It is submitted that the evidence adduced by the plain¬ 
tiff conclusively showed: 

1. That there was an agreement that the defendant 
would purchase the property for the plaintiff and hold 
it until he could refinance it and repay him the $250 
defendant advanced. 

2. That the case is not within the statutes of fraud and 
if it is defendant’s letters satisfied the statutes. 

3. That the Trial Court erred in the finding of facts 
and conclusion of law and for other reasons should be re¬ 
versed. 

Respectfully submitted, 

ERNEST C. DICKSON, 
Attorney for Appellant, 
Dickson Building, 

903 You Street, N. W., 
Washington, D. C. 
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Pretrial Proceedings. 

DISTRICT COURT OF THE UNITED STATES, 


For the District of Columbia. 


Battle, 


vs. 

Michaux, 


Plaintiff, 


Defendant. 


Calendar No. 
Civil Action 
No. 7232. 


Statement of Nature of Case: 

Suit to enforce conveyance of real estate, plaintiff 
claiming that defendant agreed to purchase property of 
plaintiff at foreclosure sale for plaintiff’s benefit, or to 
prevent foreclosure sale; that upon plaintiff obtaining 
necessary funds to pay defendant for sums advanced in 
his behalf and for refinancing the trust placed by defend¬ 
ant, defendant denied and repudiated any such agreement. 

Defendant denies any agreement with plaintiff concern¬ 
ing purchase of property; and takes the position that 
even if the plaintiff’s proposition were agreed to same 
was not enforceable because the Building Association 
refused to have further dealings with the plaintiff; claims 
to be bona fide purchaser at foreclosure sale in his own 
right; denies any claim of plaintiff to this property. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the sub¬ 
sequent course of this action shall be governed by the 
following stipulations, unless modified by the Court to 
prevent manifest injustice: 
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Deed dated May 24, 1939, from C. Mabel Holden and 
husband to Ruby J. Cannady, may be received in evi¬ 
dence without formal proof, subject to relevancy. 

Record of auction sale by Thos. G. Owens & Son, iden¬ 
tified by initials of the Court, may be received in evidence 
without formal proof. 

Records of District Title Co., concerning this property, 
as well as of Perpetual Building & Loan Assn, and Thos. 
J. Owens & Son, may be received in evidence without 
formal proof, for use by either side, subject to relevancy 
or materiality. 

Counsel for defendant will advise counsel for plaintiff 
prior to trial -whether or not telegram Feb. 7, 1940, was 
received, without any formal notice to admit said fact. 

Deed from Trustees to defendant and deed of trust 
by him securing property to Perpetual Bldg. Assn, as 
well as passbook of Bldg. Assn., may be received in 
evidence without formal proof. 

Written statement of amounts collected and disbursed 
by Collector may be received in evidence without formal 
proof. 

Dated, April 21, 1942. 

J. PROCTOR, 
Pretrial Justice. 


Attorneys authorized to act: 

E. C. Dickson, 

Plaintiff. 

Cobb, Howard & Hayes, 
Defendant. 
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Conclusions of Law. 

In the 

DISTRICT COURT OF THE UNITED STATES, 
For the District of Columbia. 

Howard E. Battle, 1247 Girard Street, 

N. E., Washington, D. C., 

Plaintiff, 

vs. 

Lightfoot S. Michaux, 1712 R Street, 

N. W., Washington, D. C., 

Defendant. 

From the facts developed in the above entitled cause, 
the Court concludes as a matter of law: 

That there was no agreement between the plaintiff and 
the defendant to purchase premises No. 1247 Girard St., 
N. E., by the defendant for the plaintiff. That no fidu¬ 
ciary relationship existed between the plaintiff and the 
defendant. That any promise made after the time of 
the purchase of the property by the defendant was a 
mere naked promise without consideration. Nothing in 
the transaction was of such character as to take same 
out of the operation of the Statute of Frauds. The sale 
to the defendant was a bona fide sale and its effective¬ 
ness should not be disturbed. 

M. F. McGUIRE, 
Justice. 


Civil Action 
No. 7232. 
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Findings of Fact. 

In the 

DISTRICT COURT OF THE UNITED STATES, 
For the District of Columbia. 


Howard E. Battle, 1247 Girard Street, \ 

N. E., Washington, D. C., I 

Plaintiff, / 

vs l Civil Action 

/No. 7232. 

Lightfoot S. Michaux, 1712 R Street, l 
N. W., Washington, D. C., 1 

Defendant. / 


This is an action brought by Howard E. Battle against 
Lightfoot S. Michaux to enforce a conveyance of real es¬ 
tate, allegedly brought by the said Michaux for Battle’s 
benefit. The defendant, Lightfoot S. Michaux, claims to 
be a bona fide purchaser of the real estate at an auction 
sale and denies any agreement or understanding that he 
was to buy or did buy for Battle’s benefit; and denies 
any right of the plaintiff Battle to the property. 

The Court finds as a fact: 

That heretofore, to wit, May 24, 1939, the plaintiff, 
Howard E. Battle, purchased premises known as 1247 
Girard Street, N. E., and took title in the name of a straw 
person, one Ruby Cannady, he having explained that this 
was done because he was at that time having domestic 
trouble and because there were several judgments out¬ 
standing against him. Battle paid cash for the property, 
the sum of Forty-five Hundred Dollars ($4500.00), ob¬ 
taining the funds by placing a trust against the property 
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in the amount of, to wit, Forty-seven Hundred Dollars 
($4700.00). That thereafter, and as of to wit, December, 
1939, the plaintiff Battle was, to wit, four (4) months in 
arrears of payments on the trust due the Perpetual 
Building Association; as a result of which the property 
was advertised for foreclosure. That the plaintiff -went 
to the defendant and importuned him first to lend him the 
advertising costs and to have the sale postponed in order 
that the arrearages might be paid up. Failing to make 
contact the said Miehaux went to the scene of the fore¬ 
closure sale and first asked the trustees there present to 
allow one W. H. C. Brown to guarantee the advertis¬ 
ing costs and postpone the sale to give Battle an op¬ 
portunity to make up the payments. This the trustees 
refused to do, but insisted on the public sale of the prop¬ 
erty. One of the trustees, one Mr. Baltz, encouraged the 
defendant Miehaux to buy the property, agreeing to make 
a substantial loan. The plaintiff Battle warned against 
this and sought to have the defendant Miehaux to lend him 
the money necessary to pay up the arrearages but this 
the defendant Miehaux refused to do; but decided to and 
did buy the property at the regularly conducted auction 
sale. The property was knocked down to defendant 

Miehaux for Fortv-six Hundred and Fiftv Dollars 

• » 

($4650.00), the defendant making a deposit in the amount 
of Two Hundred and Ffty Dollars ($250.00), and later 
giving back a trust in the amount of Forty-four Hundred 
Dollars ($4400.00), payments on which have since been 
regularly made. No part of the deposit was paid by the 
plaintiff, nor was he in anywise obligated under the re¬ 
quired trust. The auction sale took place on December 7, 
1939, and thereafter and as of, to wit, January 10, 1940, 
defendant took title to the property and executed the trust 
hereinbefore referred to. Prior to the time of the auction 
sale there was no understanding between the parties about 
purchasing the property in question, and no fiduciary 
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relationship existed between the parties. Between the 
time of the auction sale and the time of the taking of title 
nothing was done by the plaintiff looking toward the re¬ 
payment of the money expended by the defendant, nor 
toward the taking of title to the property by the plaintiff, 
which the defendant testified he would at that time have 
allowed. After the trip taken at the time of the pur¬ 
chase at the foreclosure sale, the first that the defendant 
heard from the plaintiff was by way of a telegram sent 
on February 7, 1941, stating that the plaintiff had made 
arrangements to take over the property and to pay the 
defendant what he had expended. In carrying out this 
transaction it was disclosed that the plaintiff had arranged 
with the Oriental Building Association to make a loan 
to one Dr. Tulane, in whose name the property was to be 
taken over. 

m. f. mcguire, 

Justice. 
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Judgment Dismissing Complaint and Awarding Other 

Relief. 

In the 

DISTRICT COURT OF THE UNITED STATES, 
For the District of Columbia. 


Howard Battle, 1247 Girard Street, 
N. E., Washington, D. C., 

Plaintiff, 

vs. 

Lightfoot S. Michaux, 1712 R Street, 
N. W., Washington, D. C., 

Defendant. 


Upon consideration of the pleadings tiled by the re¬ 
spective parties hereto, the evidence adduced in open 
court, and the arguments of counsel supportive thereof, 

it is, by the Court, this....day of May, A. D., 1942, 

Adjudged, Ordered and Decreed: That the Bill of 
Complaint herein tiled be, and the same hereby is, dis¬ 
missed. 

And It Is Further Ordered: That Charles H. Houston, 
duly qualified collector in this cause, be and he hereby 
is required to tile herein a statement showing such col¬ 
lections and authorized expenditures as have been made 
by him and he shall turn over to James A. Cobb, as at¬ 
torney for the defendant Michaux in this cause, such 
balance as may be on hand and the receipt for such 
amount tiled in this cause shall be taken as an exonera¬ 
tion of said collector and his surety from further liability 

* m 

in the premises. 

m. f. mcguire, 

Justice. 


Civil Action 
No. 7232. 
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Order Overruling Motion for Rehearing; Motion for 
New Trial; Motion to Vacate Finding for Defendant 
and Enter Findings for Plaintiff; and Motion for 
Judgment non obstante . 

In the 

DISTRICT COURT OF THE UNITED STATES, 
For the District of Columbia. 


Howard E. Battle, 1247 Girard St., 

N. E., 

Plaintiff, 

vs. 

Lightfoot S. Michaux, 1712 R St., 

N. W., 

Defendant. 


Civil Action 
No. 7232. 


This cause coming on to be heard upon the motion for 
rehearing, motion for a new trial, motion to vacate find¬ 
ings for defendant and enter findings for plaintiff and 
motion for judgment non obstcmte veredicto, and upon 
said motions being respectively considered by the Court, 
it is, by the Court, this 18 day of July, A. D., 1942, 
Adjudged, Ordered and Decreed: That the motion for 
rehearing, the motion for a new trial, the motion to va¬ 
cate findings for defendant and enter findings for plain¬ 
tiff, and the motion for judgment non obstante veredicto, 
are each and all, respectively, overruled. 

M. F. McGUIRE, 
Justice. 
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Order Overruling Motion for Rehearing; Motion for 
New Trial; Motion to Vacate Finding for Defend¬ 
ant and Enter Findings for Plaintiff; Motion for 
Judgment non obstante veredicto , and Motion to 
Reconsider Motion for New Trial. 

Ix the 

DISTRICT COURT OF THE UNITED STATES, 
For the District of Columbia. 


Howard E. Battle, 1247 Girard Street, 

N. E., 

Plaintiff, 

vs. 

Uightfoot S. Michaux, 1712 R Street, 

N. W., 

Defendant. 


Civil Action 
No. 7232. 


This cause coming on to be heard upon the motion for 
rehearing; motion for a new trial; motion to vacate find¬ 
ings for defendant and enter findings for plaintiff; mo¬ 
tion for judgment non obstante veredicto, and motion to 
reconsider motion for new trial, and upon said motions be¬ 
ing respectively considered by the Court, it is, by the 
Court, this 27 day of August, A. D., 1942, 

Adjudged, Ordered and Decreed, That the motion for 
rehearing, the motion for a new trial, the motion to va¬ 
cate findings for defendant and enter findings for plain¬ 
tiff, the motion for judgment non obstante veredicto, and 
the motion to reconsider motion for new trial, are each 
and all, respectively, overruled. 

Bv the Court: 

M. F. McGUIRE, 
Justice. 
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Assignment of Errors and Points Relied On. 

In the 

DISTRICT COURT OF THE UNITED STATES, 
Fob the District of Columbia. 


Howard E. Battle, 1247 Girard St., 

N. E., 

Plaintiff, 

vs ‘ \ Civil Action 

Lightfoot S. Mjchaux, 1712 R. St., (^°* ^^32. 

N. W., 

Defendant. 


The Court erred: 

1. In dismissing plaintiff’s complaint. 

2. In finding that there was no agreement between the 
parties for the purchase of the property by the defend¬ 
ant for the plaintiff. 

3. In finding that the transaction was in the statutes 
of fraud. 

4. In finding that the letters written by the defendant 
to the plaintiff about the property and plaintiff’s reply 
did not take the transaction out of the statutes of fraud. 

5. In refusing to grant the plaintiff an oral hearing 
of the motion for a new trial and etc. 

6. In denying the motion for a new trial without a 
hearing. 

7. In denying the motion to reconsider motion for a 
new trial without a hearing. 
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8. In holding that no fiduciary relationship existed 
between the parties. 

9. In permitting plaintiff to be asked if he did not take 
title in a straw because he had judgments against him 
without specifying what kind or what judgments counsel 
for defendant had reference to. 

10. In denying counsel for plaintiff to ask plaintiff 
what kind of judgments he had against him, or to show 
that they were not of record, nor would they affect prop¬ 
erty taken in his name. 

11. In holding that the trustees had a right to change 
the terms of sale without owner’s consent, and that the 
sal was a valid sale. 

12. In permitting plaintiff, over objection, to be asked 
what he paid for the property. 

13. In refusing to allow plaintiff to show how much 
he spent in improvements before he secured the $4500.00 
loan referred to. 

14. In the admission of evidence that plaintiff had 
judgments against him without identity of kind, time 
or place. 

15. In refusing to admit plaintiff to testify as to the 
kind, date, place or effect of said judgment and the ad¬ 
mission and exclusion of other improper evidence. 

ERNEST C. DICKSON, 
Attorney for Plaintiff, 
903 You St., N. W., 

- • Washington, D. C. 
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Statement of Evidence. 

In 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 

Civil Action No. 7232 


Howard E. Battle, 

Plaintiff, 

vs. 

Lightfoot S. Michaux, 

Defendant. 


Be it remembered that this cause came on to be heard 
before Justice Matthew F. McGuire, sitting in the non- 
jury branch of the United States District Court in and 
for the District of Columbia, on May 11 and 12, 1942, 
the plaintiff being represented by Ernest C. Dickson, 
Esq., and the defendant being represented by James A. 
Cobb, Esq., and George E. C. Hayes, Esq., attorneys. 

Whereupon, to maintain the issues joined by the plain¬ 
tiff and defendant, the plaintiff, Howard E. Battle took 
the stand in his own behalf and after being duly sworn, 
testified as follows: That he was the owner of Lot 13 
in Sq. 3935 known as premises No. 1247 Girard Street, 
N. E. Washington. That he purchased the property in 
the name of Ruby J. Cannady because he was having 
domestic trouble with his wife at the time and could not 
secure her signature to the trusts then being placed 
on the property. That he paid cash for the property, 
$4,500.00 which he obtained by a loan on the property. 
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Plaintiff was then asked by his counsel, if he did not 
make improvements on the property to the amount of 
$2,000.00 to which counsel for the defendant objected and 
the Court sustained it, to which counsel excepted. The 
plaintiff testified that he got four months in arrears on 
his payment on the Perpetual Building Association trust, 
of $45.00 each, as a result of which the property was 
advertised for sale on December 7, 1939. That he went 
to the defendant and asked him for loan of $250.00 to 
pay up his notes and cost to stop the sale. That the 
defendant tried to make contact with W. K. C. Brown 
to act for defendant in trying to stop the sale after 
w’hich Michaux went with plaintiiff to the scene of the 
sale where he asked Mr. Baltz to allow’ him to guar¬ 
antee the cost and give the plaintiff a chance to make up 
the payments, which Mr. Baltz refused to do because 
the title w*as in a straw*. But suggested that Michaux 
buy the property in for the plaintiff. To this the plain¬ 
tiff objected because of the terms of sale (Plaintiff’s Ex¬ 
hibit No. 1) called for 1/3 cash and the balance in 1, 2 and 

3 vears after date. After some discussion Mr. Baltz 
* 

agreed to accept $250.00 cash and make a loan for the bal¬ 
ance. To w’hich he agreed. That the defendant was to take 
title to the property for plaintiff and reconvey it to 
him when the plaintiff repaid the loan of $250.00 and 
secure a loan to replace the one placed by the Perpetual 
Building Association plus a fee of $25.00 for his trouble: 
that on January 14, 1940, defendant took title to said 
property. That he then make arrangement to refinance 
the property. That the first he heard from de¬ 
fendant was on February 6, 1940, he received a letter 
from the defendant (Plaintiff’s Exhibit 3) advising him 
that he expected the $250.00 to be paid w’ithin a week, that 
he had to take title. That he notified the defendant Feb¬ 
ruary 7, 1940, by telegram (Plaintiff’s Exhibit 4) that 
he w’as ready to pay the $250.00 loaned and pay off the 
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entire loan. That on February 8, he made arrangement 
for settlement and had placed $4,776.15 at the District 
Title Co. (Plaintiff’s Exhibit No. 5) and requested de¬ 
fendant to take the deed to said Title Co. for settlement. 
Said deed was sent to defendant for him to sign. 

That on January 24, 1940, defendant sent a letter to 
Harry Jackson (Plaintiff’s Exhibit No. 2) a tenant in the 
honse, in which set forth the terms of their agreement. 
That after the date of the sale he went with defendant to 
Virginia to look at some farm land and appraise it for 
him, that he was with him two days from his business 
for which he made no charges; that he purchased two 
houses for defendant and gave him part of the com¬ 
mission amounting to several hundred dollars. That their 
relationship was a close one. That he had relied on the 
oral agreement of the defendant because of his trust in 
him as a friend and minister. On cross examination the 
plaintiff was asked if he did not owe more on the house 
than he paid for it, to which counsel objected, but, was 
overruled and exceptions noted. Plaintiff was then asked 
if he did not have judgments against him, to which his 
counsel objected because the question did not state what 
kind, or where, and when the judgments were recovered. 
The Court overruled the same and required plaintiff to 
answer yes or no. A. Yes. Plaintiff was then asked if 
he did not take title to the property in a straw on ac¬ 
count of these judgments, objection by counsel because 
no evidence showed that the judgments would affect 
the property. The objections were overruled and excep¬ 
tion noted. A. No. 

Mr. White, was next called as a witness for 

the plaintiff and after being sworn, testified that he was 
employed by the District Title Co. That he had the 
records of the said Company for Lot 13 in Square 3935, 
Case No. 271670, that the case was ordered by H. E. 
Battle, that the title was to be taken in the name of 
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Victor J. Tulane. That the settlement was ready on 
February 8, 1940, and $4,776.15 cash was put up for 
settlement; that the settlement was approved and all that 
was necessary to close the case was the deed from the 
defendant; that Michaux was notified of the settlement 
and rquested to bring in the deed with his instruc¬ 
tions. That the settlement included $25.00 to Michaux 
for services. He identified the settlement sheet marked 
as (Plaintiff’s Exhibit No. 5) as theirs. On cross ex¬ 
amination the witness was asked by Mr. Hayes for de¬ 
fendant if the case was not being settled for Mr. Tulane 
to which he said yes, but that the trust of $4,500.00 was 
secured bv Mr. Battle. That the record did not show 

w 

who put up the cash of $276.15. 

Mr. Vernon Owens was called as a witness for plain¬ 
tiff and on oath testified that he advertised and sold the 
property for the Perpetual Building Association. He was 
asked if he could identify Plaintiff’s Exhibit 1 which 
he said was a copy of the auction sale advertisement. 
That the terms of sale were 1/3 cash and the balance 
in 1, 2 and 3 years after date or $1,000.00 cash and bal¬ 
ance monthly. That the terms were changed at the 
instance of the trustee to $250.00 cash and balance month¬ 
ly. That he did not hear the conversation between the 
trustees, Battle and Michaux. That he appraised the 
property for the loan on it at $6,500.00. He was asked 
if it was the custom to change the terms of the sale 
and answered it was with the consent of the parties. 
On cross examination the witness testified over objection 
of counsel for plaintiff that the property was bought 
in by Michaux, the defendant. Whereupon the plaintiff 
rested his case. 

The defendant called as a witness Mr. Baltz of the 
Perpetual Building Association who being sworn, testi¬ 
fied that he was treasurer of said Building Association. 
That he was at the sale representing his company. 
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That Mr. Battle was four months in arrears in his 
payments to the Building Association. That he refused 
to postpone the sale for Mr. Battle or Mr. Michaux 
because he did not care to deal with Mr. Battle further in 
the matter. That he suggested to Michaux he buy the 
property in; Battle protested that the terms would take 
too much money whereupon he told Michaux he would 
accept $250.00 cash and take back a monthly trust from 
him for the balance. That Michaux did bid the prop¬ 
erty in for $4,650.00. That he took title to it on January 
10, 1940. That he has made all of the payments on it 
since. On cross examination the witness testified that he 
was present -when Battle and Michaux came up in a car. 
He was asked if the defendant and the plaintiff did not 
ask him to postpone the sale and give the plaintiff a 
chance to catch up the notes which he replied yes, but 
he refused to do so. He was asked if he did not sug¬ 
gest to Battle to let Michaux buy the property in for 
him since it wns in the name of a straw and that would 
clear the title. He denied that he did and stated that 
he told Michaux to buy it and he would reduce the term 
to $250.00 cash and balance monthly. The witness was 
asked if he did not know that it was not proper to 
change the terms of an auction sale without the consent 
of the owner of the property and he answered that the 
trustees could, to get a sale for the property. 

The defendant, Lightfoot S. Michaux, took the stand 
in his own behalf and after refusing to swear on the 
Bible was allowed to affirm, testified that he knew the 
plaintiff, Battle, and had business dealings with him. 
That on December 7, 1939, Battle came to his house and 
asked him to save his house for him. That he tried 
to get in touch with W. H. C. Brown to get him to see 
about it. But could not contact Mr. Brown. That Bat¬ 
tle asked him to loan him $250.00 to stop the sale, that 
refused but agreed to go to the sale. That he went to 
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the sale in Mr. Battle’s car. That he and Battle talked 
to Mr. Baltz about the sale but he refused to stop the 
sale, but suggested that he buy the house in, to which 
he objected on account of the terms, whereupon Mr. Baltz 
agreed to accept $250.00 cash and the balance in month¬ 
ly payments. That he bought the house. That he would 
have let Mr. Battle have the property back if he had 
paid him the $250.00 within a week as he promised. That 
he never agreed to lend Battle $250.00 or to purchase the 
house for him. On cross examination defendant was 
asked why he wrote the letter of February 7, 1940, ask¬ 
ing Mr. Battle why he did not pay the $250.00 within 
a week as he agreed if it was not a loan, to which he 
replied he intended to let him have the property when 
he wrote the letter, but have not heard from him. He 
was then shown the plaintiff’s telegram dated February 
7, 1940, telling him plaintiff was ready to repay the 
$250.00 and refinance the property to which defendant 
testified he changed his mind. He was then shown the 
letter he wrote to the tenant Jackson (Plaintiff’s Exhibit 
No. 2) and in which he stated that he bought the prop¬ 
erty in for Mr. Battle and he promised to return the 
$250.00 inside of a week and arrange a new loan some¬ 
where else and asked why he wrote that letter if he 
did not buy the property in for Mr. Battle. The witness 
answered that he only wrote that letter because the tenant 
refused to pay the rent to Mr. Green, his agent. The wit¬ 
ness was asked if Mr. Battle had paid you $250.00 in 
a week you would have let him the property. Answer 
yes. Mr. Dickson, the only reason you did not let him 
have the property as you promised was because he did 
not bring the $250.00 back in a week as he agreed. 
Witness: Yes. The witness was asked if he did not re¬ 
ceive a deed conveying the property to Victor J. Tulane 
for Battle. Answer no. 

ERNEST C. DICKSON, 
Attorney for Plaintiff, 
903 You St., N. W., 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

Foa the District op Columbia 


No. 8388. 


HOWARD E. BATTLE, Appellant 

vs. 

LIGHTFOOT S. MICHAUX, Appellee 

BRIEF FOR APPELLEE. 

Preliminary Statement. 

In view of the fact that counsel for Appellant did not 
comply with Rule 17 of this Court“ * * * except that Ap¬ 
pellant shall print as a part of the appendix to his brief 
the pertinent pleadings and pertinent entries,’’ it becomes 
necessary that counsel for the Appellee shall add an ap¬ 
pendix to their brief. Counsel for the Appellant neither 
printed the Complaint, Answer thereto or pertinent ex¬ 
hibits. Therefore, counsel for the Appellee, in order that 
the Court may have a true picture of this case of necessity, 
must print as a supplemental appendix to their brief the 
Complaint of the Appellant, the Answer of the Appellee 
and Exhibits 34, 35, 36, 37 and 38, all of which were offered 
in evidence by counsel for the Appellant. 

Statement of the Case. 

Counsel for the Appellant in his statement of the case 
has been so inaccurate, it becomes necessary for counsel of 
the Appellee to restate the case in order that the true pic¬ 
ture may be had before the Court. 

Attention is had to the fact that this case was tried be¬ 
fore the Chancellor without a jury and out of the conflict- 



ing contrarieties of the testimony he made the Findings of 
Fact, which Findings of Fact were based upon the evidence. 

The plaintiff, Howard E. Battle, purchased premises 
known as 1247 Girard Street, N. E., Washington, D. C., and 
took title in the name of a straw person, one Ruby J. Can- 
nadv; he having explained that this was done because he 
was at that time having domestic trouble and because there 
were several judgments outstanding against him. Battle 
paid cash for the property, the sum of $4500.00, obtaining 
the funds by placing a trust against the property in the 
amount of $4700.00. That thereafter, as of the 1st of De¬ 
cember, 1939, the plaintiff, Battle, was about four months 
in arrears of payment on the trust due to the Perpetual 
Building Association, as a result of which the property was 
advertised for foreclosure. That the plaintiff went to the 
defendant and importuned him to lend him the advertising 
cost and to have the sale postponed in order that the ar¬ 
rearages might be paid. Michaux, the defendant, went to 
the scene of the foreclosure sale and first asked the trustees 
there present to allow one W. H. C. Brown to guarantee 
the advertising cost and postpone the sale to give Battle 
an opportunity to make up the payments. This the trustee 
refused to do, but insisted on the public sale of the prop¬ 
erty. One of the trustees, Mr. Baltz, representing the Per¬ 
petual Building Loan Association encouraged the defend¬ 
ant Michaux to buy the property agreeing to make the loan 
to finance same provided the arrearage and the cost of sale 
were paid for by Michaux. Battle protested against this 
and sought to have the defendant Michaux loan him the 
money necessary to pay up the arrearages, but this Michaux 
refused to do but decided to and did buy the property at 
the regularly conducted auction sale. The property was 
knocked down to the defendant Michaux at $4650.00, the 
defendant making a deposit in the amount of $250.00 at 
that time and later giving back a trust in the amount of 
$440.00, payments of which have been regularly met. 
Michaux u/so at the time of taking title to the property 
paid $47.20 (R. 38, Exhibit No. 6). No part of the deposit 
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was paid by the plaintiff nor was he in anywise obligated 
under the required trust. The auction sale took place on 
December 7, 1939 and thereafter, to wit, January 10, 1940, 
defendant took title to the property and executed the trust 
hereinbefore referred to. Prior to the time of the auction 
sale there was no understanding between the parties about 
the purchasing of the property in question, and no fiduciary 
relation existed between the parties. Between the time of 
the auction sale and the time of taking title nothing was 
done by the plaintiff looking toward the repayment of the 
money expended by the defendant; nor toward the taking 
of title of the property by the plaintiff which the defendant 
testified he would at that time have allowed. The defend¬ 
ant thereafter was called upon to make good his contract 
of purchase, and he accordingly did so by depositing $47.20 
with the District Title Company, in addition to the $250.00 
that he had already made, and he also executed a trust of 
$4400.00. Subsequently thereto and on January 24, he 
wrote to one Harry Jackson, 1247 Girard Street, X. E., a 
tenant in the premises, telling him not to pay Battle any 
more rent as the property was his. In that communication 
he also disclosed his former dealings with Battle, whom he 
thought up until that time to be his friend. Battle in the 
meantime, had been collecting the rents even after the deed 
to the defendant had been given. (R. 34, Plaintiff’s Exhibit 
Xo. 2.) On February 6, 1940, defendant wrote a letter to 
Battle protesting his conduct in the matter in that Battle 
persisted in collecting the rent from the above named prem¬ 
ises. He also in that letter stated that he would have been 
willing to deed the property to Battle if he had paid him 
$250.00, the money which he had paid out at the time of the 
sale, before he took title and assumed other and further 
obligations in regard to the purchase. Battle, the plaintiff, 
replied on February 7, 1940 stating that he had made ar¬ 
rangements to take over the property and to pay the de¬ 
fendant what he had expended. That was false as the 
record discloses Dr. Tulane, had made arrangements with 
the Oriental Building Loan Association. The record also 
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discloses that Battle, notwithstanding the loan made by the 
Oriental Loan Association, had not placed in the Title Com¬ 
pany and never did $276.15 which was necessary to pay for 
the property and the expenses incidental thereto in the 
amount of $4776.15. (Page 37, Plaintiff’s Exhibit No. 5.) 
Further, it may be added, Battle at no time has ever made 
a proper tender even had there been a fiduciary relation 
existing between the plaintiff and the defendant 

Summary of Argument 

I. That there wras no agreement between the plaintiff 
and the defendant to purchase premises No. 1247 Girard 
Street, N. E., by the defendant for the plaintiff, and that no 
fiduciary relation existed between the plaintiff and the de¬ 
fendant. 

II. That any promise made after the time of the pur¬ 
chase of the property by the defendant was a mere naked 
promise without consideration; and that the plaintiff even 
admitting for the sake of argument that it was a promise 
made, never complied with the agreement according to his 
own story, nor -was he ever in a position so to do. There¬ 
fore, no constructive trust was ever created and the Court 
below was right in so holding. 

III. Nothing in the transaction was of such a character 
as to take the same out of the operation of the Statute of 
Frauds; and the sale to the defendant was a bonafide sale 
and its effectiveness should not be disturbed. 

IV. That the defendant is not in equity with clean hands; 
nor is he seeking equity because he has done equity, but he 
is seeking the aid of equity to help him commit a fraud 
against his wife and creditors. 

Argument 

At the genesis of this discussion, it might be of moment to 
call the Court’s attention to the attitude of the Appellant’s 
counsel with respect to the procedural matters in this case. 
It will be noted that counsel in his appendix as well as his 
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brief, has made no mention of the fact in the way this case 
was first pitched by his Complaint. Counsel styles his com¬ 
plaint: “Specific performance, setting aside deed and deed 
of trust and injunction”. In his prayer for relief he prays 
“That the aforesaid contract, made between the plaintiff 
and defendant, be established by decree of this Court; that 
the defendant be required to specifically perform said con¬ 
tract of conveyance in placing title in the plaintiff or whom¬ 
soever he may direct, or any alternate this Court appoint a 
trustee or trustees to convey the title to the plaintiff or his 
designees”, (pp. 1 and 8.) 

In his opening statement to the Court he stated that the 
facts were such that he expected to prove a resulting trust 
and would request the Court to so declare. Let us analyze 
these first two situations before we come to the main argu¬ 
ment of the defendant. In order to have specific perform¬ 
ance of the contract, the existence of a valid contract be¬ 
tween the parties to the controversy must be established. 
“Legal Essentials of a Contract. 

“The remedy of specific performance presupposes the 
existence of a valid contract between the parties to 
the controversy, or between those through whom they 
claim, the contract being generally required to have 
the essentials of a contract valid and binding at law in 
order to be enforceable in equity. It must be a con¬ 
cluded contract; and a positive assent on both sides as 
to the terms of the contract; it must be sufficiently def¬ 
inite and certain; it must be on a valuable consideration 
* * * ” (Italics ours). Corpus Juris Sections 4-5 (58 
C. J.), 849. A large number of cases cited, both Fed¬ 
eral and State. 

So, it is manifest from the above that specific perform¬ 
ance could not be had in this case because there was no legal 
enforceable contract as there was no consideration whatso¬ 
ever, and no fiduciary relation existed between the parties. 
Reference had to authorities is demonstrable to the fact that 
there was no evidence upon which a Court could declare a 
resulting trust. 

“A trust will not result to one who pays a part only of 
the consideration on the purchase of land conveyed to 
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another unless it be some definite part of the whole con¬ 
sideration as one-third, one-half, or the like”. 

White vs. Carpenter, 2 Paige 238, 241 

Sayre vs. Townsends, 15 W 7 end. 647, 650-1. 

“Also a resulting trust is not created by implication of 
law in favor of one who pays the part of the purchase 
money of real estate conveyed to another unless such 
payment is made for some specific or distinct interest in 
the estate. All the evidence here shows that whatever 
was paid by the husband was only a general payment 
towards the entire purchase”. 

Snow vs. Payne, 114 Mass., 520, 526. 

“Where the purchase money is all paid by one and the 
property is conveyed to another, there is a resulting 
trust in favor of the party paying unless there be some¬ 
thing which takes the case out of the operation of the 
general rule. But w r here he furnishes only part of the 
amount paid no trust arises unless his part is some def¬ 
inite portion of the whole and is paid for some alloquot 
part of the property as a fourth, a third or a moiety”. 

WTiite vs. Carpenter, 2 Paige, 238, 241. 

Sayre vs. Townsends, 15 W 7 end., 647, 650-1. 

41 There must be no uncertainty as to the proportion of 
the property to which the trust extends ’ ’. 

Baker vs. Vining, 30 Me., 127 # # * 

“Hence, the principal does not apply, but if it did it 
could do so only to the extent of the actual payment. 
It could certainly have no application in respect to the 
$40,000 which Hovey gave his obligation and for which 
Olcott and Stephenson assumed no liability to the grant¬ 
ors of the estate. Such a trust must arise if at all, at 
the time the purchase is made. The funds must then 
be advanced and invested. It can not be created by 
after advances or funds subsequently furnished. It 
does not arise on subsequent payment under a contract 
by another to purchase”. 

Olcott vs. Bynum, 17 Wall., 44, 59. 

See also Ducie vs. Ford, 138 U. S., 587, 592. 

See the full and valuable note to this case in 54 
Law Edition, 1091. 

Having discussed these preliminary matters which seem 
to have been abandoned by the Appellant, let us reverse the 



order as outlined in the Summary and come to the main is¬ 
sue in the case. 

n —m. 

That any promise made after the time of the purchase of 
the property by the defendant was a mere naked promise 
without consideration; and that the plaintiff even admit¬ 
ting for the sake of argument that it was a promise made, 
never complied with the agreement according to his own 
story, nor was he ever in a position so to do. Therefore, no 
constructive trust was ever created and the Court below 
was right in so holding. 

Nothing in the transaction was of such a character as to 
take the same out of the operation of the Statute of 
Frauds; and the sale to the defendant was a bonafide sale 
and its effectiveness should not be disturbed. 

Was this a constructive trust, and if so, does it fall with¬ 
in the purview of the Statute of Frauds? Our position in 
the case is that there was no fiduciary relation between the 
Appellant and the Appellee, and at most there was a mere 
naked promise that the Appellee would out of benevolence 
let the property be deeded to the Appellant provided he 
paid him what he had paid out in order to save the property. 
Xot only was that a nudum pactum, but there was no mis¬ 
leading on the part of the Appellee; on the contrary, it was 
a mere gratuitous offer and naked promise made, which he 
would have kept if the Appellant had in anywise lived up 
to the offers made by the Appellee. But, it is to be noted 
and attention is especially directed to the fact that this 
property by the Appellee was purchased at an auction sale 
on December 7, 1939, and that title was taken on January 
10,1940, and a recordation had thereon on January 13,1940, 
and no word from the Appellant to the Appellee had been 
had during this interval. 

The evidence is at one, and the Finding of Fact which we 
respectfully submit is conclusive on the Appellant is to the 
effect that the naked promise made by the Appellee was to 
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be fulfilled not later than a week. So it is very clear that 
the Appellant has not been imposed upon or taken advan¬ 
tage of in anywise. 

In this connection, let us look at the first communication 
from the Appellant to the Appellee which was on February 
7, 1940 (after all of the transactions had been had). The 
Appellant said he was ready to take over the property and 
he would place the money with the Title Company, and de¬ 
manded the deed, coupled with a threat. In this connection, 
his attitude was not that of one who had been befriended; 
and the statement was also false as he had not placed suffi¬ 
cient money with the Title Company, and he was also de¬ 
manding that the title be placed in Dr. Tulane. 

Let us now turn to the cases relied on by the Appellant 
and analyze them before turning to those upon which we 
rely. We respectfully submit that the main case relied on 
by the Appellant is supportive of the judgment of the Dis¬ 
trict Court. The Appellant says: 

“This case is directly in point with the facts and the 
law laid down by this Court in Manley vs. Backer, 73 
App., D. C., 412. The facts are even stronger in this 
case, because in the Manley case the defendant Backer 
bought the property from the Building Association 
after it had taken it in at its own foreclosure sale”. 

A glance at the decision in that case and the facts under¬ 
lying will disclose that this case is in line with the Appellee’s 
contention. The Court not only found in this case that there 
was a fiduciary relation existing between the Appellant 
and the Appellee, but actual fraud had been committed by 
the Appellee. 

In the opinion, page (413), 2-5, No. 2. 

“It is also a settled rule that if a person acquires title 
to lands by means of an intentionally false and fraud¬ 
ulent verbal promise either to hold the same for a spe¬ 
cific purpose or to convey or reconvey to a designated 
individual and, having thus fraudulently obtained title, 
retains the property as his own, equity will regard such 
person as holding the property charged with a construc¬ 
tive trust and will compel him to fulfill the trust of 
conveying according to his engagement. In the cases 
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in which the rule has been applied it is said that it is 
not the parol contract but the trust is sought to be en¬ 
forced. That, we think, is precisely the case here. To 
permit the trust to be repudiated and the evil-doer to 
retain the fruits of his fraud would be wholly at vari¬ 
ance wuth the fundamental principles of equity. As 
was said by Chief Judge Stacy of the Supreme Court of 
North Carolina in McNinch vs. American Trust Co., 
Supra (183 N. C. 33, 110 S. E., 165), in such cases it is 
not necessary that actual fraud be shown but only the 
establishment of such conduct and bad faith on the part 
of the defendants as would shock the conscience of the 
Chancellor. If Appellant ’s complaint states the truth, 
and on this motion it must be assumed it does, ‘ it w’ould 
be strange, indeed, if such conduct were beyond the 
reach of a Court of equity’ ”. 

In Battle vs. Michaux no fraud was found and none could 
be found under the facts as disclosed to the Court as before 
stated, and the Findings of Fact by the Trial Justice was 
that there was no fiduciary relation existing between the 
Appellant and the Appellee; and no enforceable contract 
at law made between the parties. At most, it was a mere 
naked promise to do something after the transaction had 
taken place, and even then the Appellant did not live up to 
the conditions of the promise which he claims to have been 
made by the Appellee. 

The case of the Colonial Ice Cream Company vs. Southern 
Ice Utilities Corp., 60 (App.) D. C., 320, may be laid out of 
the case as not being pertinent and germane. Mr. Justice 
Groner, now Chief Justice, held (Citation from syllabus): 
“3. Frauds, statute of 103 (1). 

Letter indicating acceptance of offer to furnish storage 
space for one year held sufficient compliance with 
statute (Code Va. 1919, 5561)”. 

In the opinion the Court said : 

“The letter acknowledging previous letter and advis¬ 
ing of agreement to use space then occupied for at least 
twelve months from specified date, although admittedly 
not naming consideration to be paid for premises, was 
nevertheless sufficient in that respect, in that Code Va. 
1919, 5561, expressly provides that the consideration 
need not be included in writing, and while letter did not 
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show, except by resort to extrinsic evidence, what space 
was referred to it, it did refer to space now occupied, 
and as to that there could be no doubt of meeting of 
minds of parties concerned”. 

It will be noted in this case that this opinion was predi¬ 
cated on a contract between the Appellant and Appellee. 
The contract sued on consisted of a letter from Zero Com¬ 
pany to Merchants Company of March 1,1926, as follows: 
“I have for acknowledgement your letter of February 
27 and beg to advise that we will agree to use the space 
now occupied bv us for at least twelve months from 
May 1, 1926”. * 

The Court simply held that there was a contract entered 
into for consideration by the parties and the space now be¬ 
ing occupied was of sufficient identification. This agree¬ 
ment was made and the parties having entered into the con¬ 
tract proceeded on the agreement. The other cases quoted 
by the Appellant are so far afield that it would be to no 
purpose to detail these cases. 

Before coming to the cases on which we rely, let us turn 
to the reference to the Statute of Frauds as it appears in 
the Code of Law for the District of Columbia. D. C. Code 
19 and 40, Title 12, Section 303, (11:3), headed Declarations, 
Grants and Assignments of Trusts—Implied Trusts. 

“All declarations are creations of trust and convey¬ 
ance of any lands, tenements, or hereditaments shall be 
manifested and proved by some writing signed by the 
party who is by law enable to declare such trust, or by 
his last will in writing, or else it shall be utterly void 
and of non-effect”. 

This Section of the Code is not new and has been inter¬ 
preted so many times by this Court that it would be out of 
place or to labor the argument other than to bring the 
Court’s attention to what we think one of the clearest and 
latest expositions of this Section of the Code. 

In the case of Tschiffely vs. Tschiffelv, 70 App., D. C., 
386, 107 F. 2d 191, Mr. Justice Stephens after speaking for 
the unanimous bench after reciting the facts which are fully 
set out in the opinion said: 
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“To satisfy the statute, the writing must disclose the 
existence and terms of the trust and must not be equiv¬ 
ocal, that is, equally consistent with the existence of 
some other type of obligation. As is stated in 1 Bo- 
gert, Trusts & Trustees, 87 p. 304: ‘In general the an¬ 
swer (to the question what must the writing contain) 
is that the writing must give a correct picture of the 
oral trust actually agreed upon. It must contain the 
trust terms which were in fact fixed. The court, on 
reading the memorandum, with the aid of oral evidence 
as to the surrounding circumstances, must be able to 
decree with certainty the administration of the trust 
actually agreed upon # # * And an English judge has 
said: “I take it, therefore, that when this Court is 
called upon to establish or act upon a trust of lands by 
declaration or creation, it must not only be manifested 
and proved by writing, signed by the party by law en¬ 
abled to declare the trust, that there is a trust, but it 
must also be manifested and proved by writing, signed 

as required what that trust is” 

# • • # # 

“ ‘But a paper which admits rights in another which 
are explainable on other grounds than the existence of 
a trust will not do. The writing must by fair interpre¬ 
tation state the presence of an equitable interest by 
way of trust, and not merely the existence of some ac¬ 
tual or prospective beneficial interest in the land or 
some ill-defined duty of a moral or legal character’. 
The frequently quoted “language of Sir Richard 
Pepper Arden, Master of the Rolls, in Forster v. Hale 
(1798), 3 Ves. Jr., 696, 707, is: ‘Therefore unques¬ 
tionably it (the trust) is not necessarily to be created 
by writing; but it must be evidenced by writing; and 
then the statute is complied with; and indeed the great 
danger of parol declarations, against which the Statute 
was intended to guard, is entirely taken away. I admit, 
it must be proved in toto; not only that there was a 
trust, but what it was’ Emphasis ours. 

Mr. Justice Stephens further in analyzing the cases upon 
which the Appellants relied quoted from Osborn vs. Rear- 
ick, 1927, 325 Ill. 529,156 N. E. S02: 

“In the course of the opinion, Dunn, J., speaking for 
the Supreme Court of Illinois, used the language relied 
upon by the appellant in the instant case. But what the 
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court actually held was that the instrument was insuf¬ 
ficient to satisfy the Statute of Frauds. In respect to 
this, it said: ‘It is essential to the creation of a trust 
that the declaration must make reasonably certain its 
material terms, and that these terms include: First, the 
subject-matter or property embraced within the trust; 
second, the beneficiaries in whose behalf the trust is 
created; third, the nature and quantity of the interests 
which they are to have; and fourth, the manner in 
which the trust is to be performed.’ (Authorities cited) 
The written instrument here, which is the foundation of 
the cross-bill, in the absence of any context or of any 
component evidence throwing light upon the reason or 
circumstance of its execution, entirely fails to satisfy 
the requirements of the statute of frauds to manifest 
and prove the creation of a trust.” (Italics supplied.) 

The decisions in this jurisdiction established without 
question that parol trust agreements are unenforceable 
under the Statute of Frauds. Baldi vs. Ambrogi, 67 App.,. 
D. C. 101, 89 Fed., 2d, 845. Chiswell vs. Johnston, 55 App., 
D. C., 3, 299 Fed., 681 and Dahlgren vs. Dahlgren, 55 D. C., 
52,1 Fed., 2d 755. 

Again attention is invited to the fact that the letters to 
Jackson and Battle as well as Battle’s telegram, all took 
place after the property was sold to Michaux at auction. 
Said communications made no reference to any agreement 
previously had as a basis for the creation of any trust ex¬ 
pressed or implied, but rather at most, amounted to an ex¬ 
pression of willingness to take certain steps based upon 
conditions outlined which Appellant never carried out. Tak¬ 
ing all this together, it does not amount to a declaration of 
a present trust, nor is it evidence of the creation of a trust 
in the past. That there was no agreement between the- 
plaintiff and the defendant to purchase premises No. 1247 
Girard Street, N. E., by the defendant for the plaintiff; and 
that no fiduciary relation existed between the plaintiff and: 
the defendant. 
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I. 

The mere reference to the evidence as adduced will show 
beyond peradventure that there was no agreement or 
contract between the plaintiff-appellant and the defendant- 
appellee to purchase premises 1247 Girard Street, N. E. for 
the plain tiff-appellant, and that no fiduciary relationship 
existed between the parties. 

No doubt the best source of reference for this Appellant 
tribune for a foundation for this argument lies in a refer¬ 
ence to the Findings of Fact made by the Trial Justice in 
which he specifically sets forth with the evidence and the 
witnesses before him, that there was no such agreement or 
contract and that no such fiduciary relationship existed. 
Even if the testimony of the Appellant himself was viewed 
in its most favorable light, there is no theory on which a 
contract could be predicated. The purpose of the attending 
of the auction sale is a matter agreed to by both sides and 
that is that the Appellee went to the sale with a view of 
attempting to have the trustees give one \V. H. C. Brown 
an opportunity to make up back payments for the Appellant 
and to that end to postpone the scheduled sale. It is equally 
true, as testified to by both sides, that this the trustees re¬ 
fused to do. Certainly, therefore, there could have been no 
agreement with respect to the purchase by the Appellee for 
the Appellant at this state. Subsequently, and here again 
the testimony is at one. The Appellant then asked the Ap¬ 
pellee to lend him money sufficient to pay the back amounts 
and this the Appellee refused to do. The transaction from 
that time forward with respect to the purchase of the prop¬ 
erty, was without question as is specifically shown by the 
testimony of witness Baltz had between the Appellee and 
the persons in charge of the sale; and it is to be noted in 
this connection that the witness Baltz testified that there 
was a specific refusal on their part to treat further with 
the Appellant. To suggest to this Court under these cir¬ 
cumstances that there was no fiduciary relationship between 
the parties is too fundamental to require anything beyond 
a mere statement. 
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IV. 

The defendant is not in equity with clean hands; nor is 
he seeking equity because he has done equity, but he is 
seeking the aid of equity to help him commit a fraud 
against his wife and creditors. 

It is worthy of more than casual comment that the Ap¬ 
pellant emphasizes that the property was bought in the 
name of one Ruby J. Cannady, and that was because he was 
having domestic troubles with his wife. This could have 
but one meaning, and that is to the effect that the purpose 
of the Appellant was to avoid the attaching of his wife’s 
right of dower in his real estate holdings. It is further a 
fact that the Appellant testified that he had a number of 
judgments against him and the Court found as a fact that 
these two circumstances were the reason for the taking of 
the property in the name of a straw. Even though there is 
a broadened suggestion in the statement by the Appellant 
that this was done for the purpose of facilitating the fi¬ 
nancing of the property, it is a sustaining argument for the 
Finding by the Court that at the time when the financing 
presumably had all been done, and when the broadened offer 
of repurchase was being made, that here again we find not 
the name of the Appellant Battle, but that of one Victor 
Tulane. 

In the final analysis we have this picture of property 
originally bought for $4500.00 by the placing of a trust for 
$4700.00, and the holding of title in a straw for a period of 
months with unquestioned collection of revenue for the pe¬ 
riod of months from the said property; default in the pay¬ 
ment of the notes of such character as to make the trustees 
unwilling further to deal with the Appellant; with the prop¬ 
erty in the name of a straw individual and then with Appel¬ 
lant under circumstances which have already been detailed 
in this cause, asking a Court of equity to set aside a legit¬ 
imate sale at auction under the terms of which the Appellee 
paid cash and obligated himself under trusts; asking that 
such sale be set aside and according to his pleadings, that 
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the Appellee be required to specifically perform a contract 
which the evidence showed had never existed. Not only was 
there the original attempt to defraud his wife and creditors, 
as evidenced by his every action and his own testimony, but 
the last affront with his hands thus unclean, that he should 
ask that equity, under false colors, should become a part¬ 
ner with him in this illegal and unlawful scheming. 

Counsel complains that an opportunity was not had for 
him to argue the oral motion for a new trial and claims that 
he was denied a substantial right under our rules of the 
Court. There is no such rule of Court. This case was fully 
tried in open Court and oral argument had, after which the 
Court took the case under advisement with an opportunity 
for counsel to file authorities on both sides. After his deci¬ 
sion, a motion for a new trial was made by the Appellant 
coupled with points and authorities. It is respectfully sub¬ 
mitted that under such circumstances the Appellant neither 
had any right nor was the Court under obligation to listen 
again to oral argument. Certain it is, the Appellant had 
due process of law in abundance. See United States vs. 
Ju Toy, 198 U. S. 258, 49, Law Edition, 1040, also Kennard 
vs. Louisiana, 92 U. S., 478, 23 Law Edition 480. 

Conclusion. 

We respectfully submit that the decision of the Trial 
Justice after full and complete hearing was eminently fair 
and without error and should be affirmed. 

Respectfully submitted: 

JAMES A. COBB, 

PERRY W. HOWARD, 

Attorneys for Appellee . 

GEORGE E. C. HAYES, 
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1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Fob the District op Columbia. 


Howard E. Battle, 1247 Girard Street, N. 
E., Washington, D. C., 

Plaintiff , 
vs. 

Lightfoot S. Michaux, 1712 “R” Street, 
N. W., Washington, D. C., 

Defendant. 


No. 7232. 


Specific Performance, Setting Aside Deed and Deed of 

Trust and Injunction. 

The Plaintiff respectfully represents to the Court: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia; and files this suit in his 
own right as the owner of premises 1247 Girard Street, 
N. E., Washington, District of Columbia, as will appear 
more particularly hereinafter set forth in this Complaint. 

2. That the Defendant, Lightfoot S. Michaux is a citizen 
of the United States, residing in the District of Columbia, 
and is sued in his own right; wherein he claims title to said 
real estate adverse to the Plaintiff, as will more particularly 
be set forth hereinafter. 

3. The history of the matters in controversy is as fol¬ 
lows: Plaintiff was the owner of premises described as 
follows: 

Lot Thirteen (13) in Block Four (4) in William 0. Den¬ 
nison and Bedford W. Walker, Trustees’ subdivision 
of land now known as “South Brookland”, as per plat 
recorded in Liber County No. 7 folio 35 of the Records 
of the Office of the Surveyor of the District of Columbia. 

Subject to a perpetual right of way for purposes of 
ingress, egress and regress, in and over and upon, part 
of said Lot Thirteen (13) as is embraced and included 
within the boundaries of a certain cement driveway, 
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lying between said Lot Thirteen (13) and Lot Twelve 
(12) in said subdivision, and which said driveway is 
shown upon a plat of Survey recorded in Survey Book 
No. 85 page 43 of the aforesaid Surveyor’s Office Rec¬ 
ords : and together with a right of toay over part of Lot 
Twelve (12) in said Square, as set forth in Deed re¬ 
corded in Liber 5844 folio 63 of the Land Records of 
the District of Columbia, and as shown on the Survey 
referred to above, in Book 85 Page 43 of the aforesaid 
Surveyor’s Office Records. 

Subject to covenant of record. 

2 which premises were purchased by plaintiff the 24th 
day of May, 1939, title thereof being taken at his di¬ 
rection in the name of Ruby J. Cannady as shown by Liber 
7354 at folio 94, of the Land Records for the District of Co¬ 
lumbia. Plaintiff says, said Ruby J. Cannady accepted 
said title at his suggestion and for his benefit and held said 
property as trustee for him, and agreed to make transfer 
of title to plaintiff whenever so directed by him. 

4. That at the time plaintiff purchased said property, 
he encumbered it with a Building and Loan trust of Forty- 
five Hundred Dollars ($4500.00) payable in monthly install¬ 
ments of Forty-five Dollars ($45.00). 

5. That during the latter part of 1939, plaintiff de¬ 
faulted in his monthly payments to the Building and Loan 
and said property was advertised for foreclosure at public 
auction to be sold on the 7th day of December, 1939; that 
when plaintiff ascertained that he would be unable to raise 
the necessary funds to forestall said foreclosure from his 
own resources, then amounting to One Hundred Thirty-five 
Dollars ($135.00); he apprised the Defendant of his predica¬ 
ment, whom he had known for a number of years and had 
had business relations covering many transactions with the 
view of enlisting his financial aid and influence. 

6. That the Plaintiff and Defendant made an oral agree¬ 
ment, whereby the defendant agreed to attend the afore¬ 
mentioned public auction sale with a view forestalling the 
same by payment of all arrears represented by three un- 
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paid monthly notes, which sum was to be in the nature of a 
loan to plaintiff. Upon arrival at the premises on the day 
aforesaid, and for the purpose of the aforesaid, the Trustee 
representing the party secured by the Deed of Trust, Note, 
told the defendant in the presence of and hearing of the 
plaintiff, that the matter could be expeditiously and satisfac¬ 
torily adjusted by permitting the property to be knocked 
down to the defendant herein, whereupon the property w*as 
knocked down to the defendant for Forty-six Hundred Fifty 
Dollars ($4650.00) of which amount the defendant made a 
deposit of Two Hundred and Fifty Dollars ($250.00), the 
said deposit made by the defendant being a loan to 
3 the plaintiff for which the plaintiff was to repay de¬ 
fendant w’hen he had concluded the loan upon and re¬ 
financed the property elsewhere and for which the defend¬ 
ant was to execute and do all things necessary to place title 
in the property in plaintiff or as the plaintiff directed, all 
of which matters, begun in an effort to relieve plaintiff of 
his extreme financial distress without extra charge, it be¬ 
ing understood that plaintiff was to bear all costs in connec¬ 
tion therewith, and repayment of the amount advanced by 
the Defendant. 

7. Plaintiff avers that by virtue of the aforementioned 
agreement, he is seized in fee as the equitable owner of 

Lot Thirteen (13), Square Thirty-nine Hundred Thirty- 
five (3935), with improvements thereon known as 1247 
Girard St, N. E., Washington, District of Columbia. 

8. That plaintiff says that the defendant has heretofore 
recognized plaintiff’s claim to said property to be good and 
valid, as will be shown by competent evidence upon the hear¬ 
ing of this Cause; that when plaintiff entered into said 
agreement with defendant, which was made in good faith 
and pursuant thereto, he endeavored to refinance said 
property as soon as possible, advising the defendant from 
time to time concerning the progress or lack of progress 
made, while plaintiff was endeavoring to refinance said 
property, the defendant changed disposition and set him¬ 
self up as the owner in fee to the exclusion of plaintiff’s 
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right and interest in said property, thereby obligating him¬ 
self to pay the Perpetual Building & Loan Association 
Forty-four Hundred Dollars ($4400.00) and has since Janu¬ 
ary 24th, 1940, attempted to alienate and exclude plaintiff 
from any interest in the same. 

9. Plaintiff is advised by Counsel and upon such advice 
avers by reasons of circumstances aforesaid, all of which 
he expects to prove by competent evidence at the hearing 
of this Cause; that he is entitled to a decree by this Court 
establishing his equitable title and ownership of this estate 
and to have original contract in force and to have trustee 
appointed, convey to him or his designees, legal title to 
real estate herein referred to. 

4 10. That defendant never set up any claim or title 

to this land or any interest therein except of a cred¬ 
itor to the Plaintiff until some time during January, 1940, 
which was just prior to the time Plaintiff had completed 
arrangements to have the property refinanced. 

11. Plaintiff avers that by reasons of circumstances 
aforesaid contract of conveyance to him specifically per¬ 
form in order that he may have, enjoy in his own right the 
property and estate which the Defendant contracted to him 
to convey to him upon payment of the aforesaid loan, which 
contract, the defendant refuses to carry through, but claims 
the property as his own, the plaintiff says that the defend¬ 
ant, at the time of making the aforesaid loan, did not re¬ 
quire and refuse to accept a note as evidence of said loan 
and it was agreed between him and the Department that the 
defendant was to hold said propertv in trust for the plain¬ 
tiff. 

12. Plaintiff says and believes that notwithstanding 
said agreement, it is the defendant’s intention that he, the 
defendant, proposes to keep and retain this property as his 
own in fee, without regard to the equity therein of plain¬ 
tiff to the manifest injury and damage to him, availing to 
the defendant the advantage that the record title is out¬ 
standing to him, which is in derogation of the Plaintiff’s 
rights and interests in the property. 

13. That he has since February 7th, 1940, has inoppor- 
tuned and demanded the defendant to convey the property 
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to him to no avail and now stands ready, as then, to repay 
the defendant all monies put into it, and expenses in con¬ 
nection therewith, borne by defendant, including current 
monthly payments on the encumbrances, now secured on 
said property until final hearing of this matter. 

14. That plaintiff has been seized and possessed of this 
property ever since it was purchased in May, 1939, part of 
which has been rented and rents collected by him until the 

defendant notified the tenants not to pay any further 
5 rent to the plaintiff. Said notice was confirmed de¬ 
fendant’s letter, addressed to Harry Jackson, one of 
the tenants, under the date of the 24th day of January, 1940, 
•which letter will be produced at the hearing of this cause, 
and prayed to made a part of this Complaint. 

15. That since the plaintiff acquired this property, he 
has expended large sums of money in remodeling, repairing 
and improving same until now there is a fair market value 
of approximately Eighty-five Hundred Dollars ($8500.00), 
giving the plaintiff an equity of Thirty-seven Hundred Dol¬ 
lars ($3700.00) over and above the aforementioned encum¬ 
brance of Forty-six Hundred Fifty Dollars ($4650.00), all 
of which would be loss to the plaintiff unless this Court in¬ 
tervenes, this fact has caused the defendant to change his 
mind and repudiate his said agreement to reconvey said 
property herein concerned to the plaintiff. 

16. That the defendant, not only has refused to convey 
the property to the plaintiff, but has registered a Complaint 
with the United States Attorney for the District of Colum¬ 
bia, charging that the plaintiff is squatting on the property, 
and is there unlawfully and that he, the plaintiff, is advised 
that the District Attorney has threatened to cause a war¬ 
rant for illegal entry, to be issued against plaintiff and un¬ 
less restrained or enjoined, the defendant has told the 
plaintiff that he will insist on having plaintiff arrested on 
the charges aforesaid, all of which plaintiff says is a scheme 
to brow-beat the plaintiff into submitting to the defendant’s 
taking this property and treating it as his own, without any 
regard to plaintiff’s equity therein and plaintiff says he is 
without remedy, save through the intervention of this Court. 
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WHEREFORE, the premises considered, your plain¬ 
tiff prays: 

1. That process issue out of this Court directing the de¬ 
fendant to answer the exigencies of this Bill. 

6 2. That the defendant be restrained and enjoined 

'pendente lite from prosecuting and harrassing plain¬ 
tiff by applying to the District Attorney for warrant 
against plaintiff or unlawful entry or any cause connected 
with this matter, and that upon final hearing same be made 
permanent. 

3. That the defendant be enjoined from further encum¬ 
bering or transferring title to this property, pending final 
hearing of this cause. 

4. That the defendant be enjoined and restrained from 
interferring with, harrassing or communicating with plain¬ 
tiff’s tenants on this property. 

5. That the defendant be enjoined from interferring 
with the refinancing of this property, pending final hearing 
of this cause. 

6. That the aforesaid contract, made between plaintiff 
and defendant, be established by decree of this Court; that 
defendant be required to specifically perform said contract 
of conveyance in placing title in the plaintiff or whomsoever 
he may direct, or any alternative this Court appoint trustee 
or trustees to convey the title to the plaintiff or his design¬ 
ees. 

7. That the Court decree that the defendant holds legal 
title of aforesaid premises in trust for the use and benefit 
of the plaintiff. 

8. That the title of the above described property be good 
and valid in plaintiff. 

And for other and further relief as to the Court may deem 
just and proper. 

HOWARD E. BATTLE. 

Huver I. Brown, 

811 Florida Avenue, N. W., 

Washington, D. C., 

Attorney for Plaintiff. 
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7 District of Columbia, ss.: 

I swear that I have read the foregoing and annexed 
Complaint by me subscribed, and know the contents there¬ 
of ; that the facts therein stated as upon my personal knowl¬ 
edge are true and those stated as upon information and be¬ 
lief, I believe to be true. 

HOWARD E. BATTLE. 

Huver I. Brown, 

811 Florida Avenue, N. W., 

Washington, D. C., 

Attorney for Plaintiff. 

Subscribed and sworn to before me 
this 5th day of June, 1940. 

Theodore S. Baker, 

Notary Public. 


8 Answer—Civil Action, No. 7232. 

The defendant, Lightfoot S. Michaux, for answer to the 
Complaint filed herein, or to so much thereof as he is ad¬ 
vised that is material for him to answer, answering says: 

1,2. This defendant admits the allegations of paragraphs 
“1” and “2”, except so much thereof, respectively, as 
states that the plaintiff is the owner of premises 1247 Gir¬ 
ard Street, N. E., and that suggests that this defendant 
claims title to said real estate adverse to the plaintiff, in 
which regard he avers that he is both the legal and equitable 
owner of said property in which the plaintiff is without in¬ 
terest. 

3,4. This defendant is without knowledge as to the al¬ 
legations in the 3rd and 4th paragraphs of the said com¬ 
plaint, therefore neither admits nor denies same, but states 
that should the same become material, strict proof thereof 
will be required. 

5. This defendant is without knowledge as to the allega¬ 
tions of paragraph “5” of said complaint, except that, at 
of to wit, the time indicated, the plaintiff did approach him 
and importuned him to attend the foreclosure sale of the 
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premises in question and stated to this defendant that he 
was without funds to meet the obligations against the said 
premises for which the foreclosure sale was being had, in 
the amount of, to wit, $160.00. Regarding the alleged busi¬ 
ness relations referred to in this said paragraph, this de¬ 
fendant sets forth that as a means of encouragement and 
help to the plaintiff herein, he had bought two houses 
9 through him, the plaintiff, in his capacity as a real 
estate broker, and had made to him personal money 
advances to meet certain emergencies outlined to the de¬ 
fendant by the plaintiff. 

6. This defendant denies the allegations of paragraph 
1 “6” to the effect that there was an oral agreement, or of 
any kind whatsoever, under the terms of which this defend¬ 
ant was to forestall the foreclosure proceedings by the pay¬ 
ment of arrears, in the nature of a loan to the plaintiff. 
With regard to this said transaction, defendant sets forth 
that after protesting his lack of interest in the matter, he did 
agree to and did go along with the said plaintiff to the fore¬ 
closure sale. This defendant denies that any trustee repre¬ 
senting the party secured by the Deed of Trust note told 
him or anyone else to his knowledge “that the matter could 
be expeditiously and satisfactorily adjusted by permitting 
the property to be knocked down to the defendant herein”. 
He avers the fact to be, in this connection, that in spite of 
the suggestions of the plaintiff to the effect that the trustees 
at the sale would accept an amount on account of the arrear¬ 
age due and postpone the said sale, the said parties in in¬ 
terest took the position of being unwilling to deal with the 
plaintiff in any manner whatsoever and indicated their in¬ 
tention to and did foreclose the said property knocking the 
same down to this defendant. This defendant denies that 
this arrangement was entered into with any understanding 
that the said partv-plaintiff was to refinance the property 
and repay this defendant for such amount or that he prom¬ 
ised to secure any instrument or do anything to place the 
title in the plaintiff or as the plaintiff directed, or that any 
understanding of any kind or character was had between 
them, except the relation on the part of both that the d(s 
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fendant had purchased the property at the foreclosure sale. 
And in this regard defendant avers that the plaintiff ex¬ 
pressly indicated that he desired that this defendant should 
buy the property in, rather than that same should be taken 
over by the trustee-holder, as he anticipated that otherwise 
it would be. 

7. This defendant denies the allegation of para- 
10 graph “7” and states that same sets forth a con¬ 
clusion of law which has no basis nor foundation in 

fact. 

8. This defendant denies that he has at any time recog¬ 
nized the right of the plaintiff as being the owner of said 
property after the time of the foreclosure sale and has never 
agreed to the alleged validity of such claim. Defendant ad¬ 
mits that some two (2) months after the time he had pur¬ 
chased the said property that the plaintiff sought him out 
and attempted to have this defendant, without proper con¬ 
sideration therefor, to deed the property to him. This de¬ 
fendant denies, with respect to the ownership of said prop¬ 
erty, that there was ever any change or disposition on his 
part and avers the fact to be that at the time of the purchase 
of the said property the express understanding was then 
and there had with the representatives of the Perpetual 
Building Loan Association that he, this defendant, -was to 
take title to the property and to obligate himself for the 
payment of the existing trust. And this defendant sets 
forth that ever since that time he has assumed and paid that 
obligation. This defendant further sets forth that he placed 
in the hands of one Joseph Greene, real estate agent, the 
property for the purpose of having him collect the rents 
from same, and states that the plaintiff went to the tenants 
of the said property advising them not to pay the rent to 
the agent of this defendant, the owner of said property, but 
instructed them, without right so to do, to pay him the rent. 
This defendant sets forth that the plaintiff, himself, did 
move thereafter into the premises and has been and still is 
occupying same without paying any rent therefor, and is col¬ 
lecting rent from a part of the premises and applying same 
unlawfully to his own use. 
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9. This defendant is advised that paragraph “9” in¬ 
dulges in a conclusion of law as to the rights of the plain¬ 
tiff in the premises and denies that the plaintiff is entitled 
to any of the relief therein referred to. 

10. This defendant denies the allegations of paragraph 
“10” of said complaint and avers on the contrary that all 

the steps incident to the proper placing of title in him 
11 were promptly and seasonably taken and denies in 
this regard that there was any relationship of cred¬ 
itor to the plaintiff established by reason of the said trans¬ 
actions. 

11. This defendant denies the allegations of paragraph 
“11” and avers that the allegations made are false as to any 
alleged contract on the part of this defendant to convey the 
property to the plaintiff upon the payment of any loan and 
states as a matter of fact, as hereinbefore set forth, that no 
loan ever existed between the parties as a part of this trans¬ 
action and avers as before alleged that the property is right¬ 
fully that of this defendant, and states that there was at the 
time of the said transaction no offer or acceptance of a note 
for the good and sufficient reason that no such relationship 
of debtor and creditor existed, or was contemplated between 
the parties. And this defendant denies that he held the 
property in trust for the plaintiff or that he was in any -wise 
obligated or required so to do. 

12. This defendant admits the intention on his part to re¬ 
tain the property as his own in fee and realleges his right 

1 so to do, and states that the vesting of the title in him is in 
no wise in derogation of any right or interest of the plain¬ 
tiff thereto. This defendant admits refusal on his part to 
convey the property to the plaintiff and invokes the answer 
hereinbefore filed as his reason for that position. Further 
answering this said paragraph, defendant calls attention to 
the fact that in spite of the fact that the plaintiff is wrong¬ 
fully in possession of the said premises and is collecting the 
rents therefrom and has been for a period of the past sev¬ 
eral months, since the time of the ownership of the property 
by this defendant, and in spite of the fact that this defend¬ 
ant has been called upon to and has refinanced the property 



11 


and in spite of the pretended ownership of the plaintiff, the 
current obligations of the said property, including purchase 
of coal, the monthly payment to the building association and 
minor repairs, have all been borne by this defendant. This 
defendant avers upon his advice and belief that such monies 
as the plaintiff has collected from the rental of said prop¬ 
erty, together with a fair rental value for the use of 
12 the property by the said plaintiff, are the amounts 
for which the plaintiff hereto is indebted to this de¬ 
fendant. 

13. This defendant is without knowledge as to the con¬ 
dition of the title of the property prior to the time of the 
purchase of same by him or as to how the rents were col¬ 
lected prior to that time, and admits that upon his purchase 
of the property he advised the tenants of same, suggesting 
the payment of rent to this defendant or his agent, which, 
as the owner of the premises, he had a lawful right to do. 
Defendant reiterates in this regard that without the right 
so to do the plaintiff interfered with the proper collection 
of the rents of the said property and took over same apply¬ 
ing the said amounts to his personal use as hereinbefore set 
forth. 

14. This defendant is without knowledge as to any al¬ 
leged expenditures by the plaintiff in remodelling, repair¬ 
ing, or improving the said property and calls attention to 
the fact that the property was sold at public auction and 
purchased by this defendant without any agreements of the 
kind alleged by the plaintiff and entitling the defendant to 
the property as of such value as it offers. This defendant 
denies as before set forth that there has been any change 
of mind on his part with regard to the said transaction and 
avers the facts in respect thereto to be as hereinbefore al¬ 
leged. 

15. This defendant admits upon advice of counsel the 
matter of the unauthorized occupancy of the property by 
the plaintiff and his exercise of control of same were made 
a matter of complaint with the United States Attorney for 
the District of Columbia and avers that the steps so taken 
by him were in pursuit of what he believes his lawful right 
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to protect his own property. This defendant here sets forth 
his belief that pending this litigation and as a final measure 
in this cause his rights should be protected and that the 
plaintiff should not be allowed to occupy the premises for 
which this defendant has paid and obligated himself, nor has 
the plaintiff the right to collect and use any returns there¬ 
from. 

13 Further answering, this defendant sets forth that 
with the full knowledge of the plaintiff that the trust- 
holder did not longer desire to deal with him on account of 
the unsatisfactory relationships with the said trust-holder 
and with a valid purchase at public auction of the property 
in question and the assumption of trust under which he is 
obligated, the plaintiff is undertaking to, and for a period 
of months has succeeded in taking advantage of the defend¬ 
ant and the defendant’s rights in the premises, and has col¬ 
lected and applied to his own use monies belonging to this 
defendant and has been and is occupying without paying 
therefor property belonging to this defendant; all of which 
he pretends to base upon an agreement which has never been 
entered into. And this defendant sets forth that, pending the 
time of the hearing of this cause and so that the rights of ail 
parties may be properly adjudicated and that this defend¬ 
ant may not eventually simply have a claim against an im¬ 
pecunious plaintiff, the Court should pass such appropriate 
order herein by the requiring of a bond or undertaking by 
the defendant or the appointment of some person, as an of¬ 
ficer of the Court, to hold in proper status the rights of the 
respective parties collecting and conserving the returns 
from the property and applying same toward current obli¬ 
gations and requiring of the plaintiff to pay, pending the 
time of property termination, a fair rental for so much of 
the premises as is occupied by him. 

LIGHTFOOT S. MICHAUX, 

Defendant. 

Cobb, Howard & Hayes, 

Attorneys at Law , 

613 F Street, N. W., 

Washington, D. C., 

By James A. Cobb. 
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District of Columbia, ss.: 

I, LIGHTFOOT S. MICHAUX, being first duly sworn 
according to law on oath depose and say that I have read 
the foregoing Answer by me subscribed and know the con¬ 
tents thereof; that the statements of fact herein 
14 made as of my personal knowledge are true and those 
made upon information and belief I believe to be true. 

LIGHTFOOT S. MICHAUX, 
Defendant. 

Subscribed and sworn to before me 
this_day of September, A. D., 1940. 

Notary Public, District of Columbia. 


34 Plaintiff’s Exhibit No. 2. 

(Civil Action No. 7232.) 

(Filed Oct. 23, 1942.) 

RADIO CHURCH OF GOD. 

Broadcasting Over WJSV 
Washington, D. C. 

Elder Lightfoot Solomon Micheaux, Pastor. 

Jan. 24th, 1940. 

Mr. Harry Jackson, 

1247 Girard Street, N. W., 

Washington, D. C. 

Dear Mr. Jackson: 

I am writing you to explain the situation regarding my 
ownership of the premises, 1247 Girard Street, N. E., the 
house in which you have an apartment; because I am afraid 
you do not understand. 

Mr. Battle came to me a month and a half ago and asked 
me to go with him and stop sale of the premises which was 
being sold because of his failure to keep up the payments on 
it. 
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His delinquent payments on it amounted to $250. and the 
people who had the mortgage refused to stop the sale. 

So Mr. Battle asked me to buy the house in and that he 
would come inside of a week and pay me my $250 and ar¬ 
range a new loan somewhere else so 1 wouldn’t have to pay 
the mortgage of $4400 which came due, besides the $250 
which I paid in cash, making a total of $4650. Mr. Battle 
begged me to do this; Thinking that he would keep his word, 
I went ahead and bought the house in. 

Mr. Battle has never shown up at my office with the 
money from that day until this; so the people who hold the 
mortgage called on me to settle, causing me to have to bor¬ 
row $4400 and pay off this mortgage which I never expected 
to have to do. And Mr. Green, the agent whom I turned the 
property over to to collect the rents tells me that he no¬ 
tified you all of the change, but you refused to pay him the 
rent. 

Now I ask that you go to Mr. Green’s office at once and 
make arrangements if you desire to continue as a tenant at 
this number, and save for yourself, and also for Mr. Battle, 
who does not seem to have any respect for his word or a 
friend; for I have helped Mr. Battle several times in small¬ 
er ways, for which he has never repaid me. Thinking he 
was a young man struggling, I’ve never attempted to press 
him for the money I have loaned him. 

But I can’t let him bring a debt of $4650 on me, and then 
collect the rents from the property. 

He must be completely crazy to act the way he is doing. 
So I will thank you if you ’ll attend to this at once, 

Yours very respectfully, 

ELDER L. MICHEAUX. 
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35 Plaintiffs Exhibit No. 3. 


(Civil Action No. 7232.) 

RADIO CHURCH OF GOD. 
Broadcasting Over W J S V 
Washington, D. C. 


Elder Lightfoot Solomon Micheaux, Pastor. 


Mr. Battle: 


Feb. 6th, 1940. 


In reference to property out in Brookland, you promised 
to come in and bring me $250 inside of a week, which you 
failed to do. This caused me to have to take title to this 
property and obligate myself to Perpetual Building Loan 
Association to pay the balance due on the property, which is 
$4400. 


This has been done and the deed went to record January 
13th. I turned this property over to Mr. Green for the col¬ 
lection of rents, and he tells me that you are still going there 
collecting the rent. I’ve helped you several times because 
of my confidence in you, thinking that you were straight 
and trying to make it, and was worthy of help: But I am 
now impressed that you don’t mean to do right and that 
you have no respect for your friend, as I’ve tried to be to 


you. 

If you collect any more money at this place, I shall have 
a warrant sworn out for you for larceny. 

I am utterly surprised at your action toward me, for 
nothing but a fool would act as you are acting toward one 
who would do most anything in reason to help you. 


Yours very respectfully, 

ELDER L. MICHAUX. 
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36 Plaintiffs Exhibit No. 4. 

! (Civil Action No. 7232.) 

(Filed Oct. 23, 1942.) 

WESTERN UNION 
TELEGRAM 

Washington, D. C., Feb. 7,1940. 

Elder Solomon Lightfoot Michaux, 

1712 R. St., Northwest Washington, D. C. 

As per agreement I am ready to repay the $250 ad¬ 
vanced by you at my instance and request in the matter of 
purchase for me by you at public auction premises 1247 
Girard Street, Northeast. I am also able to pay the entire 
loan secured by said premises. Your failure to comply 
herewith on or before February Tenth 1940, will be at your 
peril. 

H. E. BATTLE. 

(Confirmation Copy mail to 811 Florida Ave., N. W.) 

i 37 Plaintiffs Exhibit No. 5. 

(Civil Action No. 7232). 

The District Title Insurance Co. 

The Lawyers Title Insurance Co. 

The Washington Title Insurance Co. 

1413 Eye Street, N. W. 

Washington, D. C. 

Case No. 271670 
Feb. 8, 1940 

Victor J. & Thelma Tulane 

In the Matter of Purchase Lot 13 Square 3935 

1225 S. St., N. W. 

Loan Price. $4650 — 

Fire Ins. 33.75 

4.20 

$4500 — 

Taxes paid—none to adjust. 

Rent paid to—none to adjust 

Trust. 5 — 
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Services to Lightfoot S. Michaux ... 

Stock... 

Int. B* 

Certificate of Title.. 

Tax Certificate. 

Recording Deed $1.60 Trust $3.85.. 

Notary fee. 

Settlement fee. 

Revenue Stamps. 

Balance due to settle. 


25 — 
1 — 
11.25 
30 — 
1 — 
5.45 
.50 
5 — 
4 — 


276.15 


$4,776.15 $4,776.15 

Approved by VICTOR J. TULANE, 
THELMA TULANE. 


38 Plaintiff’s Exhibit No. 6. 

Lightfoot S. Michaux, 
in account with 

The District Title Insurance Company 
The Lawyers Title Insurance Company 
The Washington Title Insurance Company 
Settlement Agents. 

1413 Eye Street, Northwest 
Washington, D. C. 

(Case No. 270469) 

Jan. 8, 1940. 


In the matter of 
Lot 13 Sq 3935 

• • • • • 

Certificate of Title .$30.00 

Tax Certificate. 1.00 

Preparing deed. 5.00 

Recording deed. 2.00 

Recording deed of trust. 2.20 

Notary Fee . 2.00 

Settlement Fee. 5.00 


$47.20 
















